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1.  LIBEL AND PRIVACY 

Lots of Action, but Mostly Good News 

  
 
During the past year, a number of major libel cases against Minnesota news organizations were 
active—and for the most part, the defendants met with success.  Nonetheless, it remains clear 
that libel suits haven=t gone away, and won=t anytime soon.  In other words, libel (and privacy) 
claims, though infrequent, remain a significant monetary risk to the state=s news media in terms 
of legal liability. 
 
The federal law known as 47 U.S.C. §230 continues to provide strong protection against 
defamatory comments that are posted on news organization=s Web sites by third parties.  
Privacy claims against the state=s news media were again a pretty rare commodity over the past 
year--there were none of any significance. 

A.  Rees vs. Red Wing Publishing Company, et al. 
      Scott County District Court 
      December, 2013 

Scott County District Court Judge Tosses Political Candidate’s Libel Suit 
 
Red Wing Publishing Company (RWP) and a number of its editors and reporters were sued for 
defamation in 2011 by Tom Rees, a former state legislator who sought a return to the Capitol.  
Rees’ lawsuit was based on articles published by RWP newspapers about the 2010 legislative 
primary election in District 35 (centered in Scott County) in which Rees had unsuccessfully 
challenged the incumbent, collecting only a small percentage of the votes.  He then claimed his 
defeat was in significant part attributable to falsehoods found in the articles, and that they also 
defamed him.  One of the statements at issue said that Rees was not considered a serious 
challenger to the incumbent.  Another quoted a local Republican official as making distinctly 
unflattering comments about Rees in the context of an email Rees had apparently sent to the 
official’s wife.   

Rees focused particularly on a third statement in one of the articles, because the newspapers 
conceded that an error had been made in publishing it.  A quote attributed to Rees had him 
saying that “District 35 Republicans are a dysfunctional family.”  Unfortunately, however, this 
quote had been garbled—in fact, when interviewed by a reporter, Rees had said that it was 
Democrats who were dysfunctional, not Republicans.  Since he was running in the primary as a 
Republican, he argued that this false statement both harmed his reputation and his prospects in 
the primary election. 

In opposing Rees’ claims, the newspapers raised several defenses, among them that the 
statements in question could not be considered defamatory, that they were mostly statements 
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of opinion, and that in any event, Rees was a “public figure” and could not possibly prove 
“actual malice.” 

The lawsuit dragged on for many months, as Rees’ attorney pursued extensive discovery efforts 
trying to find some information to make the newspapers and their journalists look culpable, 
conducting six separate depositions, and serving demands for the production of voluminous 
information and documentation.  The defendants eventually moved for summary judgment, 
and in September, 2013 the motion was heard in Scott County District Court.  On December 24, 
2013, Judge Ann Offermann granted the motion, dismissing the case in its entirety. 

In a succinct decision notable for its efficient and accurate application of Minnesota libel law 
principles, Judge Offermann concluded that the statements at issue do “not rise to the level of 
defamation” when that term is properly defined.  Furthermore, some of the statements were 
protected opinion, not “actionable under defamation law” because not “capable of being 
proved true or false.”  Finally, Judge Offermann held that even though one of the statements 
did contain an error of fact, plaintiff Rees “cannot prove by clear and convincing evidence that 
the statement was published with actual malice.”  He was required to do this, because as a 
political candidate, he was clearly a public figure for purposes of libel law.  “An error in 
reporting is not akin to reckless disregard for the truth and there is nothing in the record that 
would support a finding that the error was known until after the article was published.” 

There is no word yet as to whether Rees will appeal, though it seems unlikely.  He has until 
February 22 to decide. 

B. McKee v. Laurion 
 Minnesota Supreme Court 
 January, 2013 
 
Supreme Court says calling Doctor a “Tool” is Protected Speech 
 

 Dennis Laurion was dissatisfied with the way in which Dr. David McKee had allegedly treated his 
father while in a Duluth hospital, and posted comments about him on a rate-your-doctor Web 
site.  Among other things, Laurion complained about McKee’s “bedside manner,” and said that 
“When I mentioned Dr. McKee’s name to a friend who is a nurse, she said, ‘Dr. McKee is a real 
tool!’” 
 

 McKee then sued Laurion for defamation.  However, in April, 2011, a St. Louis County district 
court judge in Duluth dismissed the case, concluding basically that Laurion’s comments were 
nothing more than protected opinion.  But last January, the Minnesota Court of Appeals 
reinstated the action, finding that some of the comments could be considered defamatory.  The 
Minnesota Supreme Court then granted review, and at oral arguments in the case on engaged 
in a lively discussion about whether calling someone a “tool” could qualify as being defamatory.   

In its decision, the Court reversed the Court of Appeals, holding that "none of the six 
statements is actionable either (1) because there is no genuine issue of material fact as to the 
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falsity of the statements or (2) because the statements are not capable of conveying a 
defamatory meaning that would harm respondent's reputation and lower him in the estimation 
of the community." 

With respect to the "tool" statement, the Court held that this was "pure opinion" because it 
"cannot be reasonably interpreted as stating a fact and it cannot be proven true or false."  The 
Court rejected the argument that because defendant claimed a nurse told him the doctor was a 
tool the statement was provably false and therefore actionable.  It stated that "attributing the 
statement to an unidentified nurse does not add defamatory meaning to the statement."  

 
C.  Ventura vs. Kyle 
      United States District Court (Minnesota) 
      July 2013 
 
Former Gov. Ventura’s Libel Suit against “American Sniper” Drags On 

In July, 2013, a federal judge in Minnesota ruled that former Minnesota governor and 
professional wrestler Jesse Ventura could continue his defamation action against the widow of 
famous U.S. Navy SEAL sniper Chris Kyle (Kyle was killed at a Texas shooting range in February, 
2013).  Ventura claims that he was defamed in Kyle’s 2012 book American Sniper.  Kyle wrote in 
the book that in 2006, he punched someone he called “Scruff Face” at a California bar after the 
latter made disparaging remarks about the SEALs and U.S. policy in the Middle East.  

In a January 2012 television interview, Kyle said that “Scruff Face” was Ventura. Ventura 
admitted he was at the bar when Kyle was there, but contends that Kyle’s story was “a 
complete fabrication and is a vicious, deliberate, and calculated assault on his character, honor, 
and reputation.” Ventura is also seeking damages for invasion of privacy and unjust 
enrichment. A trial in the case is currently scheduled for late spring, 2014.  Taya Kyle has filed a 
motion for summary judgment which will be heard this month. 

D.  Ducklow, et al. vs. KSTP-TV, LLC 
       Ramsey County District Court 
       May, 2013 
 
School Teachers’ Libel Suit Over Actions During Recess Dismissed by Ramsey County Judge 
 
In September, 2011, a KSTP-TV reporter was assigned to look into a new St. Paul public schools 
program recently in which the district contracted with a private company to provide “recess 
coaches” who would supervise elementary children during school recess (at a cost of  
$175,000). The reporter visited one of the elementary schools where the recess coaches were 
working, and along with a photojournalist spent about 20 minutes observing a recess period 
and recorded some video, which showed the recess coach active with the children and three 
teachers simply standing off to the side talking with each other.  In the broadcast story, the 
reporter stated that “the teachers who were still supposed to be engaged in activity spent the 
time talking amongst themselves.”  This story was accompanied by video showing the teachers 
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talking to each other and not participating in recess activities.  Not long after the story was 
broadcast, one of the three teachers shown in the video contacted KSTP-TV and asked to see 
the unaired video shot when the reporter visited the school.  KSTP declined the request 
pursuant to its normal policy, and eventually purged the unaired video from its server.   
The three teachers eventually sued KSTP- TV for defamation, claiming that they were libeled by 
the assertion that for about 15 minutes they had simply stood around talking to each other 
during the recess period.  They argued that if all of the video captured by KSTP-TV were 
available, it would show the report to be false, and that KSTP-TV had been highly selective in 
the video it chose to broadcast as part of the story.  
 
Because as public school teachers, the plaintiffs were “public officials” for purposes of libel law, 
they had to prove “actual malice.”  When KSTP-TV moved for summary judgment on the basis 
that (among other things) the teachers could not meet this standard, the teachers countered by 
contending that the unaired video obtained by KSTP-TV would have demonstrated actual 
malice (knowledge of falsity or a high degree of awareness of probable falsity) since according 
to them, they had not been standing around talking to each other except for a few minutes 
during the recess period.  They went on to argue that because KSTP-TV had deleted its video 
after one of the teachers contacted the station and asked to review it, the issue of actual malice 
ought to be left to the jury, and that the jury should be instructed that KSTP’s decision to purge 
the video suggested that it was seeking to conceal evidence of its actual malice.  
 
However, a Ramsey County district court judge granted the station summary judgment in May, 
2013, ruling that the unaired video was protected by the reporter’s privilege under the 
Minnesota Free Flow of Information Act, and therefore even if it had still existed, KSTP-TV 
would not have been required to produce it.  Either way it could not be used in the litigation.  
Since the teachers had no other possible clear and convincing evidence of actual malice on the 
part of KSTP TV, dismissal of the lawsuit was appropriate.  The teachers have filed an appeal, 
and the matter is currently pending at the Minnesota Court of Appeals.  A decision is likely by 
April or May.  
 
E.   Trivedi LLC, et al. vs. Dennis Lang  

Ramsey County District Court 
September 2013 

 
Ramsey County Judge Vacates $59 Million Libel Judgment Against Blogger 

Dennis Lang is a long-time resident of St. Paul who, after retiring from his career in the business 
world, decided he wanted to return to writing (he was an English major in college).  Lang began 
writing mostly longer non-fiction articles, which were published in a number of journals.  In 
2011 Lang was exploring topics for a new article and through his research encountered 
Mahendra Trivedi.  Trivedi is a self-styled “charismatic spiritual teacher,” and among other 
things, purports to have the ability to alter physical objects simply by transmitting energy with 
focused thought (he calls it “The Trivedi Effect”).  Trivedi claims that this unusual ability has 
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been validated by thousands of scientific studies, and that with it he can cure cancer, facilitate 
the growth of agricultural crops, and restore the health of livestock.  

Lang’s interest was piqued by these claims, and he began focusing on Trivedi and his 
enterprises.  He posted requests for information about Trivedi on internet sites, and also 
learned of a blog called PurQi.com, which was described as a forum for discussion about 
alternative medicine practitioners, and which was emerging as an online forum for people 
interested in Trivedi and his operations.  Many individuals contacted Lang or posted comments 
on the PurQi blog, offering accounts of their experiences with Trivedi, portraying an operation 
that often relied on deception, deceit, and manipulation, and suggested that Trivedi himself 
was engaging in distinctly questionable activity.   Lang began posting summaries of what he was 
learning along with some commentary regarding it on the PurQi blog.  Over the next several 
months, Lang contributed more than 200 posts to PurQi as he continued to work on his article.  
For the most part, they were not flattering of Trivedi and his operations. 

In October, 2012, Lang answered a knock at his door, and was served with a Summons and 
Complaint from a state court in Phoenix.  Trivedi and is affiliated enterprises were suing him for 
defamation and other claims.   Based on advice from counsel that the Arizona court did not 
appear to have jurisdiction, Lang did not respond.  Then, in early 2013, he learned that 
judgments totaling $59 million had been entered against him by default in Phoenix.  The 
judgments against Lang were subsequently docketed in Minnesota.  Not long thereafter, Lang 
filed a motion in Ramsey County to vacate the foreign judgments, contending that the Arizona 
courts had no personal jurisdiction over him.   

The motions were heard on June 14, 2013 before Judge Margaret Marrinan.  On September 4, 
2013, Judge Marrinan issued an Order vacating the Arizona judgments, stating that “the Court 
concludes that Trivedi has failed to present a prima facie case that Lang had sufficient minimum 
contacts with the state of Arizona which would justify its exercise of jurisdiction over him.”  
However, the plaintiffs appealed, and the case is now pending before the Minnesota Court of 
Appeals. 

  

 

2.  OPEN RECORDS (DATA PRACTICES) 

A Supreme Court Decision, and Several Interesting Advisory Opinions 

  
 

A Minnesota newspaper’s determined effort to obtain records about a major government 

construction project comes to an end at the Minnesota Supreme Court.   And, the new 

expedited procedure for resolving data practices claims using the state Office of Administrative 

Hearings (OAH) continues to function, though it hasn’t produced much of significance lately.     
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In addition, a number of important advisory opinions were issued by the Commissioner of 

Administration (pursuant to Minn. Stat. '13.072) relating to data privacy and public access 

issues.  They are summarized below. 

 
A.  Helmberger and Timberjay Newspapers vs. Johnson Controls, Inc., et al. 
 Minnesota Supreme Court  
 November, 2013 

 

Supreme Court Reverses Court of Appeals, but it Could have been much Worse. 

  

This long running case dealt with a major issue under the Data Practices Act—the extent to 
which members of the public are entitled to obtain records from private contractors who have 
entered into agreements with government agencies, pursuant to Minn. Stat. §13.05, subd. 11. 
 
It began when Marshall Helmberger, editor and publisher of the Timberjay, requested certain 
data from Fortune 500 company Johnson Controls in conjunction with a large construction 
project for a public school district in St. Louis County.  Helmberger argued that the data was 
public pursuant to Minn. Stat. '13.05, subd. 11, which extends the reach of the Data Practices 
Act to certain records held by private vendors when doing work for government agencies and 
performing a governmental function.  Since its enactment in 1999, § 13.05, subd. 11 has often 
been used by citizens and journalists to monitor government contracts along with the billions of 
public dollars that are paid out through such contracts.  And the statute had been consistently 
interpreted by both the Court of Appeals and the state Information Policy Analysis Division 
(IPAD) as applying to most government contracts. 

 
Johnson Controls spurned Helmberger’s request, even after he obtained two favorable advisory 
opinions from IPAD.  The company claimed that its work for the school district did not involve 
the performance of any government functions within the meaning of § 13.05, subd. 11, and 
further that since its contracts with the district (which JCI had drafted) did not contain the 
mandated “notice” provision (the statute says that government contracts should include a 
reference to the statute), the law didn’t apply regardless.  Helmberger then filed an action with 
the Office of Administrative Hearings under the new expedited procedure,  but in October, 
2011, an OAH judge dismissed Helmberger’s action, adopting an extremely narrow definition of 
Agovernmental function,@ which not only conflicted with a series of advisory opinions, but also 
with a well known Court of Appeals decision from 2003.    
 
Helmberger then appealed, and in October, 2012, the Minnesota Court of Appeals decisively 
rejected the legal analysis used by the OAH judge, resoundingly reaffirming the public’s right of 
access to government contracting records.  However, the Supreme Court agreed to review the 
case. 
 
In November, the Court issued its decision.  Though unfortunately it reversed the Court of 
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Appeals, if properly understood, the ruling is actually not too bad and does not fundamentally 
alter the rules that have applied for years when requests are made to private contractors for 
data relating to the performance of a contract with a government agency.   
 
What’s important about the high court’s decision—and why it’s not nearly as bad as it could 
have been—is the specific and narrow basis for its ruling in favor of JCI.  The Supreme Court 
declined to embrace the company’s main argument, which was that the scope of “government 
functions” covered by § 13.05, subd. 11 should be very limited, and that it did not even apply to 
JCI’s  school construction project.  If the Court had accepted this argument, it would have 
inflicted serious damage on the statute, because it would have produced endless uncertainty 
and debate about what a government function might be, which would have made it much 
easier to deny requests for access. 
  
Instead, however, the Court ruled in JCI’s favor only on the basis of the “notice” provision, 
stating that because the JCI contracts didn’t include the language called for by § 13.05, subd. 
11, they weren’t subject to the law.  In so ruling, the Court explicitly noted that it was not 
“reaching the question of whether Johnson was performing a government function within the 
meaning of § 13.05, subd. 11.” The good news produced by this conclusion is that any 
government contract that does contain the notice provision will continue to be subject to the 
Data Practices Act, just as before.   
 
There is no doubt that many current government contracts do not contain the required data 
practices notice, but this is in part due to the fact that for many years, the law as interpreted by 
the Court of Appeals and IPAD was that the notice should be read into government contracts, 
even where not actually included, since the statute made the notice mandatory.  Consequently, 
there was little incentive on the part of government officials, citizens, and news organizations 
to insure that the notice did in fact appear in government contracts.  Now that this is no longer 
the case given what the Supreme Court has said, more vigorous efforts will be necessary to 
police government contracts.  But those efforts should not be difficult since the statute does 
clearly state that the notice “shall” be included in all contracts.  And again, so long as the notice 
appears, a contract will be subject to the Data Practices Act, just as before. 
 
One final important point:  As noted, the Supreme Court did not address the meaning of 
“government function” for purposes of § 13.05, subd. 11.  This means that prior legal decisions 
about the definition of that term remain intact and applicable.  Those decisions all say that 
“government function” is to be interpreted broadly, reaching most contracts between private 
businesses and government entities.  And that’s why so long as a government contract contains 
the data practices “notice,” it will be subject to the DPA in nearly all cases. 
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B.   Hoffner vs. State of Minnesota and County of Blue Earth 
 Mankato Free Press, Intervenor 
 Blue Earth County District Court 
 January 2013 

 

Court Rules that All Investigative Records in Football Coach Case Remain Private 

 
This action involved the former head football coach at Minnesota State University-Mankato, 
who had been charged by local prosecutors with child abuse.  Those charges were eventually 
dismissed, and the coach then commenced a civil lawsuit asking that certain records related to 
the criminal investigation be permanently sealed. 
 
The Mankato Free Press asked to intervene in the case, for the limited purposes of insuring that 
any sealing order that might be issued by the Court was consistent with both the Data Practices 
Act, and the rules governing access to judicial records.  The Court permitted the Free Press to 
submit a memorandum addressing the public access issues.  However, the Court ultimately 
ruled that under a little used portion of the Data Practices Act relating to “inactive child abuse 
data,” none of the investigative records accumulated in the case could be disclosed, despite the 
fact the normally, once a criminal investigation becomes “inactive,” most of the investigative 
records are classified as public. 

 

DATA PRACTICES ADVISORY OPINIONS 

 

In 2013, the state Commissioner of Administration, through the Information Policy Analysis 

Division (IPAD), issued 13 advisory opinions addressing open records and data practices issues.  

Those of significance to journalists are summarized below. 

 
Evaluation Data Relating to RFPs.  A newspaper asked the Met Council for access to certain 
correspondence between the Council and a private company that had responded to the 
Council’s request for proposals (RFPs) regarding engineering services for a light rail line. The 
RFP had recently been cancelled, and the newspaper argued that under the governing statute 
(Minn. Stat. §13.591, subd. 3(b)), the cancellation meant the RFP had “been abandoned,” and 
thus all of the requested data became public.  However, IPAD disagreed and held that the data 
were still private, because even though the original RFP had been cancelled, the Met Council 
had subsequently issued new RFPs for portions of the same work that would have been 
covered by the initial contract. Consequently, IPAD held that the purchase of engineering 
related services had not been abandoned within the meaning of the statute, and thus the data 
was not yet publicly accessible.  Adv. Op. #13-001 (Star Tribune, requestor).  
 
Access to Actual Records Required.  In response to a citizen’s request for copies of all public 
personnel data from the application materials related to a candidate for employment by Scott 
County, the county simply provided the requestor with a compilation of the public data, but did 
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not provide copies of any of the actual documents.  The citizen asked for an advisory opinion, 
and IPAD concluded that the county had not complied with the Data Practices Act, because the 
Act “requires that data requestors have access to the actual data that they request.”  In some 
cases, the government agency may be required to redact portions of the records before 
allowing the requestor to inspect or copy them, but except in rare cases, access to the actual 
records is required.  Adv. Op. #13-002. 
 
Clarifying Requests for Data.  In response to a request from a citizen to review public data 
about a housing inspection conducted by the city of Minneapolis, the citizen argued that the 
city had not complied with the DPA, and asked for an advisory opinion.  IPAD concluded that 
because of the lengthy and complicated nature of the exchanges between the city and the data 
requestor, it was impossible to determine whether the city had responded appropriately to the 
request.  In the opinion, however, IPAD emphasized the importance of certain basic rules that 
should be applied in this kind of context:  When a government agency receives a request from a 
person who is not the subject of the data, the agency is required to respond in an appropriate 
and prompt manner, and within a reasonable time; though “reasonable time” is not defined in 
the statute, previous opinions have held that it is relative to the amount of the data requested. 
In addition, when responding to data requests, government agencies should either provide the 
data, advise that the data are classified such as to deny the requesting person access, or inform 
the requestor that the data do not exist.  Adv. Op. #13-003. 
 
Definition of “Public Official under §13.43.  A newspaper requested access to certain data 
about possible complaints or charges against the former director of regulatory services in the 
city of Minneapolis, a major city executive position. The city denied the request claiming that it 
was not public data.  The newspaper disagreed, citing a 2012 amendment to the Data Practices 
Act broadening the definition of “public official” in Section 13.43, subd. 2(e) (the definition is 
important, because it determines when data relating to a complaint or charge against a 
government employee become public even if the official is not disciplined but simply resigns.  It 
argued that the city’s interpretation produced an absurd result given the importance of the 
position of the director of regulatory services, and that it would also exempt other key city 
officials such as the police chief and fire chief.  IPAD nonetheless concluded that the clear 
language of the statute supported the position taken by the city and held that the requested 
data were not public, an outcome attributable to the unusual administrative structure of the 
Minneapolis city government.  (Note:  In part because of this opinion, the 2013 Legislature 
further amended §13.43 in a way that makes the data at issue in the opinion now public.)  Adv. 
Op. #13-004 (Star Tribune, requestor). 
 
More on RFP Evaluation Data Access.  In this opinion, considered the same basic facts that had 
been at issue in Adv. Op. #13-001, involving records related to requests for proposals involving 
a Met Council light rail line.  The requestor was one of the proposed contractors, and the Star 
Tribune also weighed in supporting public access to the data.  This time IPAD concluded that the 
data had become public, because the contracts had been awarded. Under §13.591, once the 
evaluation process for an RFP has been completed (which according to the statute is when “the 
government entity has completed negotiating the contract with the selected vendor”), all 
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remaining data submitted by those responding to the RFP are public (with the exception of 
trade secret data).  Adv. Op. #13-005. 
 
Teachers’ College Grades are not Public Data.  In response to a request from a citizen to the 
Sauk Rapids-Rice school district for access to the “undergraduate and graduate transcripts of 
certain teachers including grades and grade point averages,” the school superintendent 
requested an advisory opinion as to whether the data were public.  IPAD then examined the 
language in § 13.43 of the DPA, which states that public personnel data includes the “education 
and training background” of employees, but concluded that the actual grades and grade point 
averages of teachers maintained by the school district do not fit within that term, and that 
instead, such data would be defined as private personnel data.  Adv. Op. #13-006. 
 
Availability of Records Access Policies.  In response to a request from a citizen to the St. Paul 
public schools for information about how to file a public data request with the district, the 
district responded by claiming that “detailed procedures for access to public data do not exist in 
a single written document.” The district did provide the requestor with various materials which 
it claimed fully described the access procedures followed by the district.  The citizen was 
dissatisfied and asked for an advisory opinion.  In its opinion, IPAD expressed concern with the 
district’s approach.  It noted that the Legislature recently adopted a new statute, §13.025, 
stating that a government agency “shall prepare a written data access policy and update it no 
later than August 1 of each year.” It must also update it more frequently to reflect changes in 
personnel procedures or other circumstances that impact the public’s ability to access data.  
The statute additionally says that copies of these policies shall be “easily available to the 
public.” In IPAD’s view, the school district did not comply with these requirements.  IPAD also 
chastised the district for not making it sufficiently convenient to identify who the district’s data 
practices “responsible authority” was (one of the district’s policies said that the responsible 
authority was the superintendent, but did not identify her by name.)  Adv. Op. #13-007. 
 
VA Home Administrators are “Public Officials” under §13.43.  The Minnesota Department of 
Veterans Affairs asked IPAD for guidance as to whether the administrators of Minnesota’s 
veterans homes (which are operated by the state Department of Veterans Affairs) would be 
considered “public officials” within the meaning of §13.43, subd. 2(e).  (This section is also 
discussed in Adv. Op. #13-004 above, and it’s important because those classified as “public 
officials” are subject to much broader public access in terms of complaints or charges, even 
when they do not result in a disciplinary action.)  In this opinion, IPAD concluded that the 
administrators of Minnesota veterans home are “public officials” for purposes of the statute.  
Adv. Op. #13-008. 
 
Driver’s License Swipe Data is Public when Collected by City.  The City of Spring Lake Park was 
considering a program allowing individuals who commit traffic offenses to participate in an 
educational program instead of appearing in court. A private vendor would operate would 
operate the program, and participant’s driver’s licenses would be “swiped,” thus collecting all 
the data on the magnetic stripe. The asked what classification this data would have, particularly 
because some of it appeared to be covered by the Drivers Privacy Protection Act.  
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IPAD’s answer was that because the swipe data are collected directly from the driver and no 
data are transmitted to or from the Minnesota Department of Public Safety, the DPPA is not 
applicable. Thus for adult drivers (unless they there is an active criminal investigation 
underway), swipe data such as the driver’s height, weight, eye color, birth date, license 
expiration date and driver’s license number would be public data.  Adv. Op. #13-013. 
 
Decisions about Disclosure of Summary Data Best Left to Agency.  Staffers at the Institute of 
Metropolitan Opportunity asked for certain “summary data” from the Minnesota Housing 
Finance Agency relating to demographic information like race, ethnicity, and use of rental 
assistance about certain low income housing that is monitored by the MHFA. The agency 
responded that it was willing to provide the requested summary data, subject to certain 
“suppression” factors which would limit the amount of data disclosed, based on the agency’s 
concern that even summary data elements could identify an individual (summary data are data 
derived from data on individuals but in which individuals cannot be identified).  The requestors 
objected claiming that the level of suppression was excessive.  IPAD concluded that whether 
the scope of the proposed suppression was proper was not something that IPAD could 
determine.  It then reiterated a somewhat unfortunate principle that IPAD has used in prior 
decisions, stating that “government entities are in the best position to make these types of 
determinations based on their familiarity with the data and the context in which they are 
administered.  Adv. Op. #13-014. 
 

______________________________________________________________________________ 

3.  OPEN MEETINGS 

Not much New, Except for a few IPAD Opinions 

  
 

In the past year, there were no significant decisions issued either by the Minnesota appellate 

courts or the Office of Administrative Hearings (OAH) involving the Minnesota Open Meeting 

Law (Minn. Stat. Chapter 13D).  There were, however, three advisory opinions issued by the 

Commissioner of Administration (pursuant to Minn. Stat. '13.072) relating to the OML, which 

are summarized below. 

 

OML ADVISORY OPINIONS 

Council Member can Participate in Meeting via Skype.  At a meeting of the Cohasset city 
council, one of the council members “attended” using Skype—the member appeared on a large 
screen television in the council chambers from his location in California.  When questioned by 
the local newspaper, the council claimed that it had complied with Minn. Stat. §13D.02 (part of 
the OML), which permits meetings to be conducted by means of “interactive television,” if four 
conditions are met.  After the meeting, an article appeared in the Grand Rapids Herald-Review 
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suggesting that the meeting may have violated the OML because the remote location of the 
member participating via Skype was not accessible to residents of Cohasset. 

Minnesota Statutes, section 13D.02, subd. 1 states that a meeting may be conducted by 
interactive television so long as: 

(1) all members of the body participating in the meeting, wherever their physical location, can 
hear and see one another and can hear and see all discussion and testimony presented at any 
location at which at least one member is present; 
(2) members of the public present at the regular meeting location of the body can hear and see 
all discussion and testimony and all votes of members of the body; 
(3) at least one member of the body is physically present at the regular meeting location; and 
(4) each location at which a member of the body is present is open and accessible to the public. 

In this Opinion, the Commissioner concluded that even though Skype technology did not exist 
when the statute was enacted, the meeting satisfied all four statutory conditions.  The 
Commissioner rejected the idea that the requirement for the meeting to be “open and 
accessible to the public” referred only to local constituents of the public body.   
Adv. Op. #13-009. 

Council Violated OML in using Labor Negotiation Exception.  During an open meeting of the 
Mound city council, the mayor announced that the council would be going into “executive 
session” to discuss strategy for labor negotiations, a permitted by an OML exception.  Later, 
after all of the city’s union contracts were finished, a citizen obtained a copy of the recording of 
the closed meeting, as the OML permits.  It revealed that for about the first 10 minutes of the 
meeting, the council did discuss the labor issues, but for about 42 minutes after that, the 
council talked about various other issues, claiming they had some relation to the labor matters.  
The citizen asked for an opinion as to whether the council had violated the OML. 

IPAD held that violations had occurred.  First, the council did not comply with §13D.01, subd. 3, 
which requires that “[b]efore closing a meeting, a public body shall state on the record the 
specific grounds permitting the meeting to be closed and describe the subject to be discussed.”  
In addition, IPAD noted that “public bodies must be mindful of the limitations that [the OML] 
imposes with regard to subjects discussed in closed meetings, and restrict themselves to those 
topics.”  “The Council did not comply with section 13D.03, when it discussed various topics 
related to city hall personnel, transferring staff to a new building, and renting out the current 
city hall building.”  Adv. Op. #13-012. 

Township OML Issues.  A resident of Florence Township (no county identified) asked for an 
opinion about several open meeting questions related to the township board and the township 
park commission.  The first issue was whether the park commission was subject to the Open 
Meeting Law.  IPAD answered that it was, since the OML specifically includes a “commission” 
within the types of bodies covered.  The second question was whether an email sent by the 
chair of the park commission to the members violated the Open Meeting Law. IPAD responded 
that to the extent the email was simply a “one-way communication,” it did not violate the OML. 
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The third question was whether the township commissions are required to provide copies of 
their agendas to the public. The twist here is that townships are not subject to the Data 
Practices Act.  But IPAD nonetheless concluded that since the OML requires that at least one 
copy of all agenda materials for a meeting be available in the meeting room for the public, the 
agenda itself would certainly qualify under that provision.  Finally, IPAD said that a last minute 
change in the location of two town board meetings made them special meetings under the 
OML, and that therefore three days notice was required; the posted notice that was provided 
indicating that the meetings would occur on the same day were probably contrary to the OML. 
Adv. Op. #13-015. 

  
 

4.  REPORTER=S PRIVILEGECSHIELD LAW 

Federal District Court Reaffirms Strength of Privilege 

  
 
Overview.  Minnesota news organizations continue to see an occasional subpoena demanding 
unpublished information and/or the identities of confidential sources.  For the most part, 
subpoenas came from prosecutors or criminal defense attorneys seeking to dragoon journalists 
into providing information the attorneys considered useful for their cases.  In nearly every 
instance, however, the subpoenas were voluntarily withdrawn or a compromise was worked 
out before a court needed to intervene, after the news organization invoked the reporter=s 
privilege found in the Minnesota Free Flow of Information Act, Minn. Stat. ''595.021B025. 
Minnesota law retains a strong reporter=s privilege, covering not only the identity of a 
confidential source but unpublished information as well. 
  
Administrative Subpoenas. There were also some continued attempts to use administrative 
subpoenas, which can be issued by prosecutors without court involvement (and before any 
litigation has been commenced).   Most often, they have been seen when investigators are 
seeking information about people who post comments on Web sites.  However, the permitted 
scope of an administrative subpoena is very narrow, and it cannot properly be used to obtain 
such information. 

  
A.  United States of America vs. James Carlson, et al. 
      U. S. District Court (Minnesota) 
      September, 2013      
 
Subpoenas to Seven Reporters Quashed in Federal Criminal Case 
 
As the trial in the federal criminal case against James Carlson and others approached last fall, 
the U. S. Attorney’s office issued subpoenas to seven current and former Minnesota reporters, 
demanding that they appear as witnesses at the trial.  One of the reporters worked for the St. 
Paul Pioneer Press, another for the Associated Press, and the remainder for the Duluth News 
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Tribune.  All had covered defendant James Carlson and his controversial Last Place on Earth 
business in Duluth, which among other things sold so-called synthetic drugs. 
 
The journalists and their news organizations filed motions to quash the subpoenas, arguing that 
the testimony being sought was unnecessary, burdensome, and potentially in conflict with the 
reporter’s privilege.  In particular, they expressed concern that once the defense attorneys 
started cross-examining the reporters, some infringement of the privilege was very likely.  In 
September, 2013, on the eve of trial, the motions were considered by federal judge David S. 
Doty. 
  
After challenging the attorneys in the case as to whether the journalists’ testimony was indeed 
critical, Judge Doty quashed all of the subpoenas.  Though he didn’t elaborate on his reasoning, 
it appears that Judge Doty largely agreed that the risk of infringement on the journalist’s 
privilege outweighed any benefits that might have accrued to the defendants in the case from 
being able to cross-examine the reporters. 

  

5.  ACCESS TO COURTS 

Some Progress to Report on the Campaign for Cameras in Courtrooms 

  
 
To review:  In 2009, the Minnesota Supreme Court went against the recommendations of its 
own advisory committee, and decided to launch a pilot project in order to test the use of audio 
and video devices in courtrooms.  This ruling represented a major breakthrough, and came in 
response to the petition filed by the state=s news media (led by MNA). However, the Court then 
asked its advisory committee to come up with a means of credibly evaluating the use of 
cameras in courtroomsBespecially the possible impact on victims and witnesses.  But that issue 
proved to be very difficult, and in fact ultimately insoluble, delaying implementation of the 
pilot.   
 
The Court finally issued an Order in early 2011 initiating the pilot project, and it was distinctly 
problematic. The pilot (which took effect on July 1, 2011 and ended this past summer) allowed 
liberalized access for cameras and other electronic devices only in civil proceedings (excluding 
certain categories such as family court actions).  A request for electronic coverage simply 
needed to be approved by the presiding judge, and not by the attorneys and parties, unlike the 
prior rule.   
 
While this was an improvement over past practice in Minnesota, it was nonetheless 
inadequate, for the simple reason that the great majority of Anews@ generated by the courtsBas 
defined by editors and reportersBoccurs in criminal proceedings.  Furthermore, civil 
proceedings can be harder to cover, because the court schedules tend to be much more 
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changeable and unpredictable than in criminal cases.  As a result, relatively few civil cases 
anywhere in the state triggered requests for electronic coverage. 
 
There is some good news to report, however.  After the pilot ended, the Supreme Court asked 
its advisory committee to review the experience that had been accumulated, consult with the 
news media, and then make recommendations.  The committee’s report filed with the Court in 
late 2013 was relatively positive, noting that for the most part, participants in civil cases that 
did see electronic coverage felt that the new rules worked well.  Based on the committee’s 
report, the Court issued an Order in December making permanent the new rules for most civil 
cases—meaning electronic coverage can occur simply with the judge’s permission.  In the 
words of the Court, “there is no reason to retreat” from the use of electronic coverage in civil 
cases, “and there is every reason to, as we have stated previously, allow such coverage.”  
 
In addition, the Court acknowledged that most states allow more liberal electronic coverage 
than does Minnesota, and agreed to take a closer look at possible expansion of electronic 
coverage to criminal proceedings.  It directed its criminal rules advisory committee to examine 
the possibility of permitting electronic coverage in criminal court contexts that typically don’t 
prompt concerns about intimidation of victims and witnesses, such as arraignments, pretrial 
hearings, and sentencing proceedings.  This advisory committee will report to the Supreme 
Court sometime in 2014. 

  
 

 6.  LEGAL ISSUES RELATED TO THE INTERNET 

 The Drama of the Commenters Continues 

  
 
A.  Section 230 Immunity.  Much of the conversation among journalists regarding  Internet law 
continues to revolve around the scope of the immunity granted by Section 230 of the 
Communications Decency Act of 1996 (which is codified in federal law at 47 U.S.C. '230).  The 
statute creates a very formidable protection for Internet service providers (i.e., pretty much 
anyone who operates a Web site) against claims arising from content supplied by third parties.   
 
The immunity provided by Section 230 means that a news organization may allow third-party 
comments on its Web site that contain the most vile expressions of defamation, invasions of 
privacy, and other forms of noxious communication, with no legal liability whatsoever to be 
concerned about.  However, the immunity does not extend to the persons who post such 
commentsCthey can be sued.  In practical terms, however, because the offenders often have 
limited resources or cannot even be identified, such suits are rare. 
 
Some violations not covered.  There are a few types of legal violations that are not immunized 
by Section 230.  Probably the most common is copyright infringement, where a third party 
posts copyrighted material on your Web site.  Even here, however, there are other provisions of 
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federal law that limit the news organization=s liability.  In effect, you do not need to police third-
party comments for copyright violations; but if you are notified by the copyright-holder that 
infringing material is being displayed through your Web site, you should make an attempt to 
remove it. 
 
B.  Copyright and Other Intellectual Property Issues.  Without question, the most common 
legal violation encountered on the Internet is copyright infringement.  While this outline could 
not possibly address all of the intellectual property issues and their permutations prompted by 
the growth of the Internet, the basic rule to remember is very simple:  there is no exception to 
copyright law simply because materials (photos, graphics, artwork, or articles) are displayed 
on the Internet.   
 
C.  Protecting the Identities of Third-Party Commenters.  One evolving Internet issue for news 
organizations is whether those organizations, when served with a subpoena or other formal 
request from law enforcement officers and private attorneys, should try to protect the 
identities of individuals who post comments through their Web sites.  At the present time, 
there is no consensus among journalists as to whether these commentators might, for example, 
fall within the protections of the reporter=s privilege and state shield  laws.   
 

  
 

 7.  POSSIBLE LEGISLATION IN 2014 

 Probably Nothing Dramatic, But You Can Never Be Sure 

  
 

Possible legislation of special interest to Minnesota journalists that may be addressed in the 

2014 session includes the items summarized below.  Keep in mind that it’s a very short session 

this year, which measurably reduces the chances than any particularly significant changes in the 

law will be enacted. 

 
a.  Legislation to Address the Timberjay Decision.   MNA intends to pursue legislation that 
would simplify and clarify Minn. Stat. §13.05, subd. 11 dealing with access to data held by 
government contractors, in the wake of the Supreme Court’s Timberjay decision.  The focus of 
the legislation will be to require access to such data, even if a government contract does not 
spell the requirement out. 
 
b.  Restoring Application of the Data Practices Act to Townships.  Many years ago, the 
Legislature eliminated coverage of the Data Practices Act for most townships.  MNA will be 
pursuing legislation that would apply just the public access provisions of the Act to all 
townships. 
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c.  Government Employee Resignation-Buyout Agreements.  During both of the past two 
sessions of the Legislature, amendments have been made to the personnel data rules in the 
DPA (§13.43), increasing public access to complaint data when a government employee resigns 
under fire, often with a generous buyout package.  Because of ongoing problems with obtaining 
access to such data, it’s possible that further amendments will be attempted during the coming 
session. 
 
d.  Possible Restrictions on Access to Mugshots and Accident Reports.  It appears that during 
the coming session, some effort may be mounted to limit public access to mugshots and 
accident reports. 
 
e.  Restrictions on Access to Juvenile Court Proceedings.  Again this year, a collection of 
advocates will make a strong push for restricting public access to juvenile court hearings and 
records that have open to the public for many years.  The main focus of this effort is 
proceedings involving juveniles 16 years old or older who are accused of committing felony-
level offenses.    
 
b.  Expungement of Criminal Records.  Advocates for broader expungement of criminal records 
will also again appear at the Capitol contending that the easy availability of criminal history 
records unfairly prevents individuals who have reformed (or who never were legitimately 
accused) from escaping their past.   


